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INTRODUCTION
7-1.1. 
General.  The collection of evidence and the preparation of criminal cases is a basic responsibility of Special Agents of the Naval Criminal Investigative Service (NCIS).  Under the laws of the United States, rules have been established which control the collection and introduction of evidence at criminal trials.  One of these rules is the privilege against compulsory self-incrimination.  The right against self-incrimination has been considered a fundamental principle of American law since at least the ratification of the Fifth Amendment to the Constitution in 1791.  The concept prohibiting self-incrimination is made applicable to military personnel by virtue of Article 31 of the Uniform Code of Military Justice (UCMJ).  Because NCIS Special Agents frequently use interrogations as a means of obtaining evidence, a thorough understanding to the meaning of the self-incrimination privilege is essential.


a.  Requirements.  Before a confession or admission of an accused may be admitted into evidence over defense objection, the following legal considerations must be addressed:



(1)  The substantive rights against self-incrimination as found in the Fifth Amendment and UCMJ, Article 31.



(2)  The Article 31(b), UCMJ, warning requirements.



(3)  The warning requirements of Miranda v. Arizona, 384 U.S. 436, (1966), as applied to the military by United States v. Tempia, 37 C.M.R. 249 (C.M.A. 1967).



(4)  The voluntariness doctrine.  Military Rules of Evidence (MRE) 304(e)(1) applies.


b.seq level3 \h \r0   Corroboration.  A confession or admission will also require corroboration by independent evidence before it may be considered against the accused on the question of guilt or innocence.  MRE 304(g) applies.

7-1.2.seq level2 \h \r0   Fifth Amendment, U.S. Constitution.  The pertinent part of the Fifth Amendment provides that "No person. . .shall be compelled in any criminal case to be a witness against himself."  The privilege has been interpreted to apply to any judicial or quasi-judicial proceeding or investigation which may furnish a lead on which a criminal prosecution may be based.  An individual who is entitled to the protection of the privilege does not have to differentiate between answers which may or may not have an incriminating tendency;  rather the individual is under no obligation to answer at all.

7-1.3. Article 31, UCMJ.  In 1950, Congress enacted the UCMJ.  Article 31 protects military personnel from impairment of the constitutional right regarding self-incrimination and contains several additional prohibitions and requirements which will be discussed below.

7-1.4.  Judicial Interpretation. The landmark decision in Miranda v. Arizona established the individual's right to a self-incrimination warning prior to interrogation.  Prior to Miranda, an individual's statement or confession was admitted into evidence if it was deemed " voluntary."  The courts looked to the "totality of the circumstances" surrounding the admission or confession in order to determine if it had been made voluntarily.  In Miranda, a case involving an incommunicado interrogation, in a police dominated atmosphere, which resulted in the taking of incriminating statements without benefit of a full warning of constitutional rights, the Supreme Court held that "the prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination.  Prior to any questioning, the person must be warned that he/she has a right to remain silent, that any statement he/she does make may be used as evidence against him/her, and that he/she has a right to the presence of an attorney, either retained or appointed.  The defendant may waive these rights, provided the waiver is made voluntarily, knowingly and intelligently.  If, however, he/she indicates in any manner and at any stage of the process that he wishes to consult with an attorney before speaking there can be no questioning.  Likewise, if the individual is alone and indicates in any manner that he/she does not wish to be interrogated, the police may not question him/her. The mere fact that he/she may have answered some questions or volunteered some statements on his/her own does not deprive him/her of the right to refrain from answering further inquiries until he/she has consulted with an attorney and thereafter consents to be questioned."  Miranda prohibits the use of all statements obtained during custodial interrogations, unless the accused was appropriately warned prior to those interrogations.  The Court found that custodial interrogations occur after the accused has been taken into custody of otherwise deprived of his/her freedom of action in any significant way.  Absent a Miranda warning, a conclusive presumption of involuntariness exists.  A heavy burden is placed upon the prosecution to demonstrate that such a waiver was knowingly, intelligently, and voluntarily made.  Miranda also addressed  "stratagems" employed by interrogators who persuade, trick or cajole a suspect out of exercising his/her constitutional rights, see section 0708.2.a.(4).


a.  Judicial Interpretation.  Appeals from courts-martial convictions are heard initially by the Court of Military Review  (CMR).  Each service has its own CMR.  If the conviction is affirmed, the record of the trial is subject to review by the Court of Military Appeals (COMA), the highest military appellate court.  In turn, COMA decisions are subject to review by the U.S.Supreme Court.  In reaching decisions, Appellate Courts interpret existing laws and determine their scope, effect and constitution-ality.  Appellate court decisions are binding upon all those courts whose decisions are subject to the appellate courts review.  Hence a decision of the Navy-Marine Corps CMR (NMCMR) is binding on Navy courts-martial but not Army, Air Force or Coast Guard courts-martial; COMA decisions are binding on all military courts; and Supreme Court decisions are binding on all courts, federal, state and local.


b.  Post Miranda Decisions.



(1)  General.  Since 1971, the Supreme Court has limited the applicability of the Miranda decision, rather than extend its scope.  It now appears the courts are returning to the "totality of the facts and circumstances" concept which existed prior to Miranda.  For example, in 1977, the Supreme Court held that it was not necessary to give Miranda warnings to a suspect who voluntarily went to a police station, was immediately informed he was not under arrest, and submitted to an interview behind closed doors during which he confessed to burglary. The court noting that the defendant left the station without hindrance;  after the review determined he was not in custody or otherwise deprived of his freedom of action in any significant way.  In determining at what point officers are required to give Miranda warnings, one Federal Circuit now employs an objective "reasonable man test" to ascertain whether a person is in custody and deprived of his/her freedom of action in any significant way.  The factors to be considered include:

(i)    the language used to summon the person;

(ii)   the physical surroundings of the interrogation;

(iii)  the extent to which the person is confronted with evidence of his/her guilt; and

(iv)  pressure exerted to detain the person.

In that case, United States v. Curtis, 568 F.2d 643 (9th Cir. 1978), the court stated that if a person reasonably believes that he/she cannot leave freely, he is considered in custody and Miranda warnings are required.



(2)  Juveniles.  A "juvenile is defined by the United States Code (USC) as a person "who has not attained his/her eighteenth birthday..."  In 1967, the Supreme Court held that the rules governing the arrest and interrogation of adults must also be observed in cases involving juveniles,  In Re Gault, 387 U.S. 1;  The Federal Juvenile Delinquency Act, 18 U.S.C. 5031‑5042, which codifies the holding in In Re Gault, requires that a proceeding involving a juvenile shall adjudicate a status of juvenile delinquency rather than the conviction of a crime.  The Act has been held inapplicable to a serviceman for an offense punishable and tried under the provisions of the UCMJ.

7-1.5.seq level2 \h \r0 

seq level3 \h \r0   Effects of the Warning Requirements.  Failure to comply with appropriate warning requirements automatically triggers the exclusionary rule, which rule forbids admission into evidence against the individual at any criminal proceeding of any statements taken in violation of the individual's Fourth and Fifth Amendment rights.  Active knowledge of one's rights is insufficient to cure a defect in the warnings.  If the atmosphere of a custodial interrogation is considered presumptively coercive, even an individual fully aware of his rights needs to be reminded of them.


a.  Article 31 applies to both verbal and non-verbal statements.  For example, the non-verbal act of pointing out the weapon used in the commission of an offense in response to an investigator's question after the investigation has focused on the  individual is inadmissible in the absence of an Article 31 warning.  See United States v. Anderson, 21 M.J. 751 (NMCMR 1985).


b.  Before a military court-marital, any statement obtained in violation of the self-incrimination or due process clause of the Fifth Amendment to the Constitution of the United States, Article 31, or through the use of coercion, unlawful influence of unlawful inducement is involuntary.  MRE 304(b)(3).  An involuntary statement can not be received in evidence against the accused who made the statement if the accused timely objects.  MRE 304(a).  The only exception is where the statement is involuntary only in terms of noncompliance with the requirements concerning counsel, in which case the involuntary statement may  be used to impeach in-court testimony of the accused or in a later prosecution against the accused for perjury, false swearing, or the making of a false official statement.  MRE 304(b)(1).

7-2.seq level1 \h \r0 

seq level2 \h \r0 
WARNINGS ARE REQUIRED
7-2.1.  General.


a.  Military Personnel.  Article 31, UCMJ, requires that a warning be given to those accused of a crime and those suspected of an offense.  While the meaning of "accused" is apparent, the question of whether one is a "suspect" often becomes a factual issue to be determined at trial.  COMA decisions reveal that an individual becomes a suspect for warning purposes at the point when the investigation focuses on the individual as a wrongdoer.  Suspicion must have crystallized to such an extent that a general accusation of some recognizable crime can be framed.  Thus, the facts known or suspected by the interrogator will often be determinative of when a warning is required.  The more incriminating the facts known by the interrogator, the greater the likelihood that a warning will be required.  Any facts not known to the interrogator must be disregarded even though they clearly make the accused a suspect and are known by other military authorities.  To hold otherwise would be to charge every investigator with knowledge of all information concerning the accused known, at least officially, by any and all military authorities.  Article 31 prohibits the interrogation or requesting of a statement from a suspect without first giving the prescribed warning.  One may be a suspect, thereby requiring an Article 31 warning, and not be in custody or deprived of freedom of action in any significant way.


b.  Civilian Personnel.  Miranda warnings are applicable in "custodial interrogations."  Custodial interrogations were defined by the Supreme Court as questioning initiated by a law enforcement officer after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way.  One of the most crucial aspects of determining when Miranda applies is deciding when custodial interrogation exists.  Law enforcement personnel often have difficulty determining when a person is in "custody" or is "deprived of his freedom of action in a significant way" so as to entitle him to the Miranda warnings.  One of the reasons for this difficulty is that the meaning of the word "custody" depends upon a variety of circumstances.  No hard and fast rules exist to determine if a suspect has been deprived of his/her freedom of action.  The courts generally look at the "totality of the circumstances."  As a rule of thumb, if the answer to one or more of the following questions is "yes", a Miranda warning is required:



(1)  Has the investigation "focused" on the subject?



(2)  Does the investigation have probable cause to arrest?



(3)  Does the investigator intend the questioning to be custodial in nature?



(4)  Does the individual believe he/she is in custody?

A safe policy to follow is to give the warnings whenever in doubt.


c.seq level3 \h \r0   Factors to Consider in Determining Whether Custodial Interrogation Exists.



(1)  Place of Interrogation.  The place of determining custody.  Some locations are themselves major factors in finding that custodial interrogation exists, i.e., police vehicle, hospital, jail, prison, interrogator's office.  Ordinarily, questioning in a suspect's home is non-custodial because the person is in familiar surroundings and there is an absence of a police dominated atmosphere.  However, see Orozco v. Texas 394 U.S. 324 (1969), where the Supreme Court found custodial  interrogation when a suspect was questioned by four officers in his bedroom at 0400.



(2)  Time and Length of interrogation.  An abnormal time or a lengthy and/or repetitive interrogation tends to show that custodial interrogation exists.



(3)  Nature/Form of Interrogation.



(4)  Suspicion of Probable Cause to Arrest.  The existence of an articulated suspicion or probable cause to arrest the suspect indicates custodial interrogation, particularly where the interrogator intends to arrest the suspect during or following the interrogation.



(5)  Suspect Under Arrest or Restraint.  Where the detaining officer tells the suspect that he/she is under arrest or is not free to leave, or where the officer acts in such a way as to indicate this, custodial interrogation exists.  The physical restraint of the suspect is a significant factor in determining questions of custody.  Where physical restraint is present, courts invariably find custody.  Telling a suspect that he/she is not under arrest and is free to leave at any time helps to establish that the interview is non-custodial.



(6)  Issuance of Warrant.  The existence of a warrant for the arrest of the suspect is good evidence of custody once the suspect has been detained.

7-2.2.seq level2 \h \r0 

seq level3 \h \r0   NSIC Policy Regarding Warning of Civilian Suspects.


a.  A civilian suspect must be advised of the names and official identities of the interrogating Special Agents and the nature of the inquiry.  Civilian suspects must be provided with an appropriate rights warning before the interrogation begins if the person:



(1)  Has been arrested and is in federal or state custody, or the custody of a foreign government;



(2)  Is not under arrest, but an arrest is clearly intended, either during or upon conclusion of the interview;



(3)  Is significantly restricted in his/her freedom of action;



(4)  Whether in custody or not, has been previously arrested or otherwise formally charged and prosecution is pending, when the subject matter of the interrogation concerns the pending federal charge or a related federal offense.


b.seq level3 \h \r0   This policy makes the warning and waiver requirements mandatory prior to any custodial interrogation, and  where the interrogator has determined that the suspect will be arrested during or at the conclusion of the interrogation.


c.  This policy also requires compliance where the freedom of action of the person questioned is "significantly restricted."  This phrase is to be interpreted as meaning something more than a brief, temporary investigative detention.  It is intended to apply in situations where no formal arrest has occurred, yet the interviewing Special Agent considers the surrounding circumstances sufficiently coercive as to require warnings and a waiver of rights by the suspect.  Such situations should rarely occur.  A review of the factors set forth in this section and section 0702.1b(1) will assist in determining when these situations occur.  When an interrogating Special Agent is uncertain whether a significant restriction of freedom has taken place, the doubt should be resolved by giving the warnings and obtaining a waiver of rights.


d.  The warnings and waiver are required where a civilian suspect has been previously arrested or otherwise charged with a federal crime and is interviewed about the pending federal charge or a related federal offense.  A related offense is one which grows out of or is connected to the past unlawful activity which is the basis of the pending charge.  It is one which, if established, could reasonably be expected to be included as a separate count of a present or future indictment on the pending charge.  This requirement arises from the constitutional principle that a person is entitled to the assistance of counsel whenever judicial proceedings have been  initiated against him/her.  The return of an indictment, the filing of an information, or the formal arrest is the point at which such proceedings begin.


e.  Some Federal and state courts require that Miranda warnings be given to any suspect when interrogated, whether or not the suspect is interrogated in a custodial setting.  It should be determined whether this rule applies in a particular district or state before interrogating suspects and warnings applied accordingly.


f.  Custodial questioning requires probable cause for arrest.  The Fourth Amendment forbids police officers who do not have probable cause for an arrest to take a suspect into custody for the purpose of interrogation.  In the civilian community, the emphasis has been on the nature of infringement of a person's freedom or movement, while in the military community the emphasis has been on self-incrimination protection.  In the military, a suspect may be required to report and submit to questioning.  COMA provided, however, an analytical approach which must be observed in each case to determine whether there was a custodial interrogation, if probable cause for the custody existed, the causal connection between an illegal custody and the confession, and the purpose and flagrancy of official misconduct.  The court suggested this analysis:  The conditions under which an accused comes to the office bear examination:  Did he/she report voluntarily?  Was he/she ordered to report?  Was he brought in under guard?  Was he/she a suspect?  Further, what relation do these conditions have to the interrogation?  Was the accused free to leave at any time?  May he/she depart by him/herself?  Must he/she remain under guard?  Lastly, do these conditions directly relate to the accused's decision to make a confession?  These are all questions which should be developed at trial before the military judge rules on the admissibility of the confession.  NCIS Agents must make sure that probable cause exists for the arrest of civilian suspects or the apprehension of military suspects before an actual or probable custodial interrogation takes place.

7-2.3.seq level2 \h \r0   Acts Not Requiring Warnings.  "Miranda or Article 31-Tempia warnings need not be given under the conditions and in the circumstances described:


a.  Volunteered (Spontaneous) Statements.  In the Miranda opinion, the Supreme Court stated that the "volunteered statements of any kind are not barred by the Fifth Amendment."  Volunteered statements often occur when a person walks up to a law enforcement official, on the street or in the office, and makes a damaging admission or confession.  They may also occur when a person is in custody.  Law enforcement personnel are not required to interrupt a volunteered statement in order to warn a suspect of his rights.  The Miranda decision specifically states that "there is no requirement that police stop a person who enters a police station and states that he wishes to confess to a crime, or a person who calls the police to offer a confession or any other statement he desires to make."  As long as the person making the volunteered admission talks and the Special Agent does not ask questions, the statements will be admissible in a trial.  Military personnel and civilian must be properly warned if they are interrogated for additional details following their spontaneous admissions.


b.  Statements Made During the Commission of an Offense.  A law enforcement officer, may testify to incriminating statements made by someone while committing a crime.


c.  Security Questions.  Questions asked by law enforcement officers for their own personal security need not be preceded by a Miranda or Article 31 warning.  For example, during the execution of a search warrant, a Special Agent may ask a security question such as, "Do you have any weapons?"  During apprehension/arrest situations an Agent who knows or suspects that the person being apprehended has a weapon may ask "Where is the gun?" for his/her safety and the safety of others who may be in a position to be injured.  These kinds of questions are permitted only if asked for safety reasons, not if asked to elicit evidence of a crime.  Follow up questions, i.e.  "Where did you get the gun?"  are not "security" questions.  Pertinent self-incrimination warnings are required prior to the asking of follow-up questions. d.Collection of Non-testimonial Evidence.  Non-testimonial evidence is evidence which tends to identify the accused.  Included in this category are such things as:  fingerprints, voiceprints, handwriting exemplars, and the results of blood, urine, sperm and saliva tests.



(1)  General.  The self-incrimination clause of the Fifth Amendment does not apply to non-testimonial evidence.  Hence, even though the results of a blood test, fingerprint comparison, or handwriting analysis may tend to incriminate the accused, law enforcement officers may compel these without violating the accused's privilege against self-incrimination See MRE 301, Note:  the Fourth Amendment prohibition against illegal searches and seizures and the due process clause of the 5th Amendment may apply.



(2)  Collection of Non-testimonial Evidence.  A person subject to the UCMJ may be compelled to:

(i) 
exhibit a scar or mark on his body,

(ii) 
try on clothing or shoes,

(iii) 
place feet in tracks,

(iv) 
submit to fingerprinting and photographing, and

(v) 
provide handwriting and voice exemplars.

If a military suspect fails to voluntarily perform these acts, military personnel senior to the suspect should be asked to order the suspect to perform the act.


d.seq level3 \h \r0   Non-Custodial Interviews and Interrogations.  When the Special Agent determines that custody does not exist in the interview or interrogation of a particular suspect, the agent after introducing him or herself, should inform the individual being questioned that:

You are not in custody.  You may terminate this interview at any time for any reason.  An entry should be made in the Interview/Interrogation Log showing that this advice was given.  This advice need not be given to a suspect who receives the administrative warning described in Section 0709.7.

7-2.4.seq level2 \h \r0   Special considerations pertaining to Juveniles.


a.  The Federal Juvenile Delinquency Act (18 USC 5031‑5042) becomes effective whenever a juvenile is TAKEN INTO CUSTODY for an alleged act of juvenile delinquency.  If a juvenile suspect is taken into custody by an NCIS Special Agent, the Agent must:



(1)  Provide self-incrimination warnings to the juvenile using language the juvenile understands, and NCIS FORM 002.



(2)  Notify the parents, guardian or custodian of the juvenile of his custody, the nature of the alleged offense, and of the juvenile's self-incrimination rights.  Except in exigent circumstances, the parents should be given the opportunity to be present during the interrogation.



(3)  Refrain from fingerprinting or photographing the juvenile in custody without the written consent of a federal judge or magistrate.



(4)  Take the juvenile "before a magistrate forthwith."

Generally, if a juvenile delinquent is in detention longer that thirty days pending trial, the matter will be dismissed and may not be reinstated except in extraordinary circumstances.  If an investigation results in the detention of a juvenile pending trial, every effort must be made to ensure that the investigation is completed so the U.S. Attorney may prosecute the matter within thirty days.

7-2.5.seq level2 \h \r0 

seq level3 \h \r0   Not in Custody.  NCIS Special Agents will not usually be involved in custodial proceedings involving juveniles.  These guidelines are furnished for the handling of juvenile suspects who are not in custody:



(1)  Except in exigent circumstances, the juvenile will not be interrogated unless his parent, guardian or custodian has been advised of the nature of the alleged offense and been given a reasonable opportunity to be present.



(2)  The juvenile will be fully advised of the nature of the suspected offense in language the juvenile understands.  Particular attention should be given to the factors to consider in determining whether custodial interrogation exists (section 0702.1.b.(1)) in view of the inexperience and impressionable nature of juveniles.

7-3.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
WHO MUST RECEIVE WARNINGS.
7-3.1.  Military Personnel.  All military personnel will be apprised of their rights regarding self-incrimination, using the language in the Military Suspect's Acknowledgment and Waiver of Rights form (NCIS FORM 001), prior to interrogation as a suspect.  In order for one to be a suspect within the meaning of the warning of rights provision of Article 31, the suspicion must have crystallized to such an extent that a general accusation of some recognizable crime can be framed.  Individuals who are subject to the UCMJ are amenable to trial by court-martial for the commission of offenses in violation of the UCMJ.  Article 2, UCMJ establishes the following classes of persons who are subject to the code:


a.  All Persons on Active Duty in an Armed Force, Including Cadets, Aviation Cadets, and Midshipmen.  (Midshipmen refers to a midshipman at the U.S. Naval Academy and any other midshipman on active duty in the naval service.  It does not refer to a midshipman of the Naval Reserve Officer Training Corps (NROTC) who is not on active duty.)  This class of people is by far the largest group subject to the UCMJ and, therefore, amenable to the jurisdiction of courts-martial.  It includes officers, warrant officers, and enlisted personnel, of any component of an armed force, during the period that these persons are on active duty.


b.  Members of Reserve Components While on Inactive Duty Training Authorized by Written Orders Which are Voluntarily Accepted and Which Specify that they are Subject to the UCMJ.  A reservist is subject to the UCMJ only under the following conditions:



(1)  When actually "on inactive duty training;"



(2)  The training must be performed pursuant to written orders;

(3)  The orders must specify that the person is amenable to the UCMJ during training or drill periods; and



(4)  The orders must have been voluntarily accepted by the person.

When these conditions are present, the reservist may be tried by a court-martial for an offense only if the following additional conditions are satisfied:



(5)  The offense must have been committed while the reservist was actually on "inactive duty for training" and



(6)  Jurisdiction over the reservist must have been preserved by the government before the period of active duty expires by preferral of charges against the suspect.  As a general rule, court-martial jurisdiction over a military member ceases on discharge from the service or termination of their status, i.e. release from active duty of a reservist.

If any of these six conditions are not met, the reservist will be provided with his rights contained in the Civilian Suspects Acknowledgement and Waiver of Rights form (NCIS FORM 002) if a custodial situation exists (Section 0702.1.b.(2) refers).


c.seq level3 \h \r0   Retired Members of a Regular Component of the Armed Forces Who Are Entitled to Receive Pay.  Regular officers and regular enlisted personnel are normally retired from active duty and placed on a retired list with pay.  As long as these retired members of a regular component have the right to receive pay,  they remain subject to the UCMJ.  They may be tried by a courts-martial, whether the offenses are committed before or after retirement.


d.  Retired Members of Reserve Components who are Receiving Hospitalization from an Armed Force.  Retired reservists differ from retired regular personnel in that, after retirement, they are not subject to the UCMJ, even though they may be entitled to receive retired pay.  They cannot be tried by courts-martial for alleged offenses committed after retirement, unless the offenses were committed while the retired reservists were receiving hospitalization from an armed force.  For the commission of such offenses, the reservist may be tried by a court-martial if charges are brought against the reservist during the period of hospitalization.  The purpose of subjecting the hospitalized reservist to the UCMJ is to insure that the Commanding Officer of a military hospital has military control over patients.


e.  Members of the Fleet Reserve and Fleet Marine Corps Reserve.  Enlisted members of the regular Navy or Marine Corps are not eligible for retirement until they have completed a total of 30 years service.  They may be transferred to the appropriate Fleet Reserve upon completion of 19 years and 6 months active service.  They remain in the Fleet Reserve until the completion of the required 30 years, at which time they are retired.  While in the Fleet Reserve, they are placed on retainer pay, vice retired pay, and are subject to involuntary recall during any national emergency.  They are also subject to the UCMJ for the period they are in the Fleet Reserve and to trial by court-martial for all violations of the UCMJ.  The Fleet Reserve is unique to the Navy and Marine Corps.  It has no counterpart in other Services.

NOTE:  No retiree or Fleet Reserve member described in sections 0703.1.c., d., or e. may be recalled to active duty solely for trial by court-martial.  Neither may that person be apprehended, arrested, confined, or referred for trail by court-martial, with-out the prior approval of the Secretary of the Navy.

7-3.2.seq level2 \h \r0   Persons in Custody of the Armed Forces Serving a Sentence Imposed by a Court-martial.  A person sentenced by a court-martial is not a "court-martial prisoner," within the meaning of this class of persons, until:



(1)  sentenced by the court-martial, and 



(2)  the period of confinement covered by the sentence begins to run.

A "court-martial prisoner" may be tried by a court-martial for offenses:



(3)  committed during the period of confinement, and 



(4)  committed during a period of escape from confinement.


a.seq level3 \h \r0   Members of the Public Health Service and Other Organizations Assigned to and Serving with the Armed Forces.  Personnel of the Public Health Service, and other organizations, may occasionally be assigned to duty with one of the Armed Forces.  When so assigned and serving with the Armed Forces, they are subject to the UCMJ and amenable to trial by court-martial.  The USSC has held unconstitutional the exercise of court-martial jurisdiction over civilians in time of peace.


b.  Prisoners of War in Custody of the Armed Forces.  Prisoners of War are subject to the jurisdiction of a court-martial.  The term, "Prisoner of War" includes not only persons in the armed forces of the enemy, but also civilians who may be serving with or accompanying he armed forces of the enemy.


c.  Wartime Situations.  In time of war, all persons serving with or accompanying an armed force in the field are subject the to UCMJ.

7-3.3.seq level2 \h \r0   Civilians.


a.  General.  All civilians suspects, who are not subject to trial by courts-martial as noted in section 0703.1, will be apprised of their rights using the language of NCIS FORM 002 when they are interrogated in a custodial situation as described in section 0702.1.b.(2).

7-4.seq level1 \h \r0 

seq level2 \h \r0 
WHO MUST WARN?
7-4.1.  Military Suspects.  Article 31(b), UCMJ, provides that "no person subject to this chapter may interrogate, or request any statement from, an accused or person suspected of an offense without first . . . providing him/her with an appropriate warning."


a.  NCIS Civilian Special Agents.  Article 2, UCMJ, contains no provision which would make an NCIS civilian Special Agent subject to the code.  However, the Commander, Naval Criminal Investigative Service Command is subject to the code.  NCIS Special Agents, when acting within the scope of their employment, act for and in the place of this naval officer.  Under the principles of the law of agency, acts of NCIS Special Agents are the acts of the principal, when the Special Agents' acts are within the scope of the authority granted by the principal.  Interviewing people regarding criminal matters is an assigned duty of NCIS Special Agents.  Therefore, when Special Agents.  Therefore, when Special Agents conduct interviews and interrogations, they act within the scope of the authority vested in them by their superiors.  Through this principle of law, NCIS Special Agents are deemed to be persons subject to the UCMJ within the meaning of Article 31(b), which imposes certain requirements when they interrogate or request any statement from an accused or persons suspected of an offense.


b.  Other Officials.



(1)  Other Federal Investigators and Civilian Police.  Generally speaking, other federal investigators and non-DOD civilian police are not required to give Article 31 and Tempia warnings to military suspects.  COMA has held the FBI agents engaged in the arrest of military deserters were sufficiently independent from military control, despite the purely military justification for the arrests, to be immune form the requirement to give Article 31 and Tempia warnings.  Military cases identify at least two situations in which Article 31/Tempia extend to investigators not subject to the UCMJ:




(a)  
(a)  When the scope and character of the cooperative efforts demonstrate the separate military and civilian investigations have merged into an indivisible entity;  and 




(b)  
(b)  When the investigators not subject to the UCMJ act in furtherance of a military investigation or, in any sense, as an instrument of the military.  MRE 305(h), which provides guidance regarding non-military interrogations, requires that with regard to domestic civilian interrogations of military personnel, the principles of law applicable to the federal district courts will apply, unless the civilian interrogators are acting as agents of the military, in which case Article 31/Tempia warnings are required.



(2)seq level4 \h \r0   Foreign Police.  Article 31/Miranda/Tempia self-incrimination warnings are required if military authorities or their agents conduct, instigate or participate in interrogations of military personnel by foreign interrogators.  MRE 305(h)(2) makes it clear that U.S. personnel do not participate in an interrogation merely by being present at the scene, acting to mitigate damage to property or physical harm during the foreign interrogation, or acting as an interpreter.  Information elicited from a military suspect during an interrogation by foreign police in a foreign country may be used in trial by court-martial if it meets the test for voluntariness, i.e. if it is free from coercion, unlawful influence, or unlawful inducement.


c.seq level3 \h \r0   Private Citizens-Unofficial Interrogations.  In the civilian community, a private citizen has no responsibility to give warnings to another citizen when questioning that person about a suspected offense.  Article 31, UCMJ, provides that any person subject to the code must warn before requesting a statement from one accused or suspected of an offense.  However, COMA has held that persons acting in a private capacity, having no connection with an official investigation, are not required to provide an Article 31 warning.  The ultimate inquiry is whether the individual, in the line of duty, is acting on behalf of the government or is motivated solely by personal considerations when seeking to question one suspected of an offense.  For example, a victim of a barracks larceny, attempting to recover money, has no duty to warn a suspect prior to questioning, when acting for personal benefit and without official sanction.


d.  The Medical Profession



(1)  Physicians




(a)  General.  The common law doctor-patient privilege is inapplicable to the military (MRE 501(d)).  Accordingly, it is incumbent upon military doctors to give proper Article 31(b) warnings to patients suspected of committing crimes before questioning them or compelling them to make a statement or testimonial act regarding the offense.  Failure to so warn may render any statements made to the physician inadmissible at court-martial.




(b)  Medical Diagnosis and Treatment.  COMA has held that a physician who questions an individual solely to obtain information upon which to predicate a diagnosis, so that appropriate medical treatment or care for the individual may be prescribed, is not performing an investigative or disciplinary function, or perfecting a criminal case against the individual.  As such, the doctor's questions are not within the reach of Article 31 and the doctor may be called to testify not only as to his medical opinion, but also as to the specific answers given by the accused or suspect in response to his questions.  United States v. Fisher, 44 CMR 277 (1972).



(2)seq level4 \h \r0   Psychiatrists.




(a)  General.  The rules applicable to physicians, stated above, also apply to psychiatrists.  Thus, psychiatrists should administer Article 31(b) warnings to patients suspected of committing a crime when discussing aspects of the crime.




(b)  Required Psychiatric Exam.  An accused may be required to submit to a psychiatric examination pursuant to RCM 706  (inquiring into the mental capacity/responsibility).  Furthermore, the accused may be required to submit to psychiatric evaluation or testing by the government as a condition precedent to his presenting psychiatric testimony that would raise an issue as to his mental responsibility or capacity to stand trial.  The accused does possess a privilege to prevent any statement made during a mental examination ordered under RCM 706 from being received into evidence against him at any stage of the court-martial.  This privilege also extends to any derivative evidence obtained through the use of such statements (MRE 302(a)).  If the accused first introduced into evidence statements made at the RCM 706 board or derivative evidence from such statements, the privilege is waived.  (MRE 302(b)).  It is important to note, however, that a member of the RCM 706 examination board may still testify as to the reasons for the board's conclusions and the mental state of the accused.  (MRE 302(b)(2)).



(3)seq level4 \h \r0   Effect on NCIS Investigation.




(a)  General.  During the course of an investigation, members of the medical profession, physicians and psychiatrists, may be questioned as witnesses regarding their knowledge of pertinent facts in a specific case.  Medical personnel should not be used to elicit information from a suspect,  which the Special Agent could not obtain from the suspect, to perfect a criminal case, without benefit of an appropriate warning.  If a doctor obtains information about the suspect patient's alleged crime which was not required for a medical diagnosis or treatment, during questioning of the suspect, without benefit of an appropriate warning, the NCIS Special Agent should use a "cleansing warning" (See section 0708.2.a.(6)(b)) before interrogating the suspect.




(b)  Psychiatric Examination Pursuant to RCM 706. If the suspect is required to submit to a psychiatric examination pursuant to RCM 706, NCIS Special Agents may not question the attending psychiatrist or members of the psychiatric board regarding details of the suspect's crime, even when self-incrimination warnings were given to the suspect by the psychiatrist or the board.  MRE 302 permits the psychiatrist and board members to discuss their conclusions as the suspect's sanity, but not the details of the offense.


e.seq level3 \h \r0 

seq level4 \h \r0   Undercover Agents and Cooperating Witnesses (CW's).  Police cannot obviate the warning requirement by employing an agent to do something which they could not do themselves.  MRE Rule 305(d)(1)(B) requires that undercover agents or CWs questioning or conversing with a suspect or accused must give the right to counsel warnings if the questioning takes place after either:



(1)  referral of charges or



(2)  imposition of pretrial confinement, arrest, or restriction and

(3)  the questioning relates to offenses charged or offenses serving as the basis for the restraint.  See also section 0704.2.a. regarding CWs and civilian suspects.


f.seq level3 \h \r0   Change of Interrogators.  It is not uncommon for a statement to be made to an investigator other than the one who provided the self-incrimination warning.  Where the facts indicate one continuous interrogation, a proper warning given at the beginning of the interrogation continues in full force and effect, even though the individual to whom the statement is made was not the one who gave the warning, or was not even present when it was give.

7-4.2.seq level2 \h \r0   Civilian Suspects.  When civilian suspects are interrogated regarding their suspected criminal conducts in a custodial setting by persons with official status, Miranda warnings must be given.  The interrogation of most civilian suspects by NCIS Special Agents will not be in a custodial setting, thus Miranda warnings will not usually be required.  See also section 0709.


a.  Cooperating Witnesses (CWs).  The Supreme Court recognizes that a statement made to one in the employment of the police under the mistaken impression that the listener can be trusted not to reveal the statement is not involuntary on that basis, even if affirmative deception was practiced to hide the listener's status.  However, a suspect must be advised of his right to counsel prior to questioning whether open (by police personnel) or surreptitious (by CWs), if that interrogation takes place after either arraignment or indictment and the suspect is confined.  Undercover investigation prior to this formal beginning of the criminal process will not be affected.  See also section 0704.1.e. regarding CWs and military personnel.

7-4.3.seq level2 \h \r0   Special Concern Regarding Military and Civilian Suspects Where Interrogation Follows Arrest/Apprehension by Another Agent or Agency.  An Agent must take special care when interviewing a suspect who has been arrested, apprehended, or provided with self-incrimination warnings by another NCIS Agent or representative of another department or agency.


a.  In 1981 in the case of Edwards v. Arizona, the Supreme Court ruled that where an arrestee declines to waive his/her right to the presence of an attorney, the arrestee cannot be interrogated by the authorities until an attorney has been made available to him "unless the accused him/herself initiates further communication, exchanges, or conversations with the police."  Two years later the Supreme Court was again asked to speak to this issue and in the case of Oregon v. Bradshaw held that once a defendant has invoked his/her right to an attorney, all interrogation must cease unless (1) the defendant initiates further conversation evidencing a willingness for a generalized discussion of the investigation, and (2) the defendant made a valid waiver of his/her right to an attorney and right to remain silent.  Accordingly, the burden is on the government to demonstrate that after invoking his/her Miranda rights an accused initiated further conversation and waived his/her rights to an attorney and to remain silent.


b.  There is no legal requirement that a suspect be advised of his Miranda rights immediately upon arrest if no questioning is intended.  Accordingly, to avoid the Edwards-Bradshaw problem it is recommended that:



(1)  Agents making an arrest or apprehension will not advise the arrestee of his/her Miranda rights unless the arresting officer or agent intends to interrogate the arrestee.



(2)  Where the agent seeking to interrogate an arrestee was not the arresting officer, he/she must first determine from the arresting officer, agent or agency whether the arrestee has been advised of his/her rights and whether he/she has invoked his/her rights under Miranda.  If the arrestee has invoked his/her rights to be represented by an attorney, no interrogation can be conducted.



(3)  If an agent making an arrest/apprehension intends to interrogate an arrestee, or an agent who was not the arresting officer determines from the arresting officer or agency that the arrestee has not invoked his/her rights to be represented by an attorney, prior to interrogation the Miranda warnings must be provided to the suspect arrestee.



(4)  If the arrestee invokes his/her rights under Miranda, interrogation must cease.



(5)  When an arrestee invokes his/her rights under Miranda, the fact that the arrestee has invoked his/her rights must be noted and immediately communicated to the agent to whom the matter has been referred.  No further interrogation can be conducted, unless the arrestee initiates the communication, exchanges or conversation.



(6)  In addition, every agent, inspector, or investigator involved in the process of advising an arrestee of his/her Miranda rights must document the fact that the warnings were given, and the specific response, if any, by the arrestee.

7-4.4.seq level2 \h \r0 

seq level3 \h \r0   Advice for Special Categories of Persons.


a.  Foreign Nationals.  In a foreign country where the U.S. maintains military facilities, a citizen of that country, or another foreign country, may commit an offense against the property of the U.S., or against the person or property of members of the naval forces located at the activity.  These suspects are not subject to the laws of the U.S.  Therefore, if they are interrogated as criminal suspects, they should not be warned in accordance with the Fifth Amendment to the U.S. Constitution.  They should be warned or advised in accordance with the procedures that control such advice in the country where the base is located.  A determination with respect to whether a particular case is properly within NCIS investigative jurisdiction will have to be made on a case-by-case basis, consistent with guidance from the local Staff Judge Advocate.


b.  Non-citizens.  Generally speaking, all people within the U.S., whether citizens or not, are subject to the laws of this country and accorded the protections afforded individuals by the U.S. Constitution.  Therefore, with the exception of diplomatic personnel, these individuals should be afforded the same treatment as that given to civilian citizens.

7-5.seq level1 \h \r0 

seq level2 \h \r0 
SUBSTANTIVE ASPECTS OF WARNINGS
7-5.1.  General.  The duty to warn a civilian or military suspect cannot be discharged merely by asking the suspect if he is aware of his rights and receiving an affirmative reply.  A full, complete recital of the contents of the warning is required, followed by an affirmative waiver of those rights by the suspect.  However, even a verbatim reading of the warning may constitute insufficient compliance with self-incrimation requirements if the record indicates that, because of some reason such as drug or alcoholic intoxication, mental derangement or ignorance of the meaning of the language used by the interrogator, the suspect did not in fact comprehend at least the substance of the warning or was otherwise misled regarding the warning of rights.  Further-  more, the most clear and complete warning possible can be nullified by subsequent words or actions of the interrogator which lead the suspect to believe the rights to be other than those given.  The presence of any factor which may have lessened the accused's ability to understand the warning requires the government to prove that the accused actually understood the warning.


a.  Physical or Emotional Condition of Suspect.  Persons who have suffered physical injury or are obviously ill, emotionally distraught, or are under the influence of alcohol or drugs, may not be fit subjects for interrogation because they may not be able to provide a voluntary waiver of their rights.  Prior to conducting an interview or interrogation of such persons, the Special Agent should balance the physical and mental condition of the suspect with the need for an immediate interrogation.  Suspects who are under medical care for physical or mental disorder which would probably prevent them from making a meaningful waiver of their rights should not be interrogated without a physician's concurrence.



(1)  Illness During Interrogation.  If a suspect becomes ill during an interrogation, the interrogation should be terminated and the suspect offered assistance in making arrangements for medical care.  Unless there is an obvious need for immediate first aid, the Special Agent should not furnish or administer any medication or offer medical advice to the suspect before, during, or after an interrogation.



(2)  Lack of Sleep.  Suspects who have been deprived of sleep for an extended period of time should not be interrogated if the Special Agent suspects that their ability to understand the rights warning has been impaired.  The Special Agent must exercise good judgement in determining whether the person's physical condition warrants postponement of the interrogation. (3)  Intoxication.  Persons who are suspected of being under the influence of drugs (medication, alcohol, or illegal drugs) to the extent that their ability to make a voluntary waiver of rights is impaired, will not normally be interrogated.  When such influence is suspected, the Special Agent should consider obtaining a medical opinion regarding the suspect's suitability for interrogation.

7-5.2.seq level2 \h \r0 

seq level3 \h \r0   Offense and Suspect Status.


a.  Nature of the Offense.  All military and civilian suspects who are interrogated in a custodial setting should be told of the general nature of the offenses of which they are suspected.  Although the specific offenses need not be named with technical competence and accuracy, to simply advise the suspect that the investigation concerns a specific type of case, such as "fraud" or "larceny," would be inadequate.  Likewise, to advise that the person is suspected of "the theft of government property," "submitting a fraudulent travel claim" or "making a false statement" would also provide less than an adequate advisement.  The language chosen to formulate the advice regarding the nature of the offense will be acceptable only if the words refer to an incident or transaction which is clearly recognized by the suspect as a particular crime.  Examples of adequate warnings include:



(1)  "The theft of three calculators from building 156 in May 1982"



(2)  "Failure to report contacts with foreign officials while in New York City during the period 5 to 15 June 1981"



(3)  "Submitting fraudulent travel claims for TDY trips taken between May and September 1980"



(4)  "Killing your wife" and



(5)  "Your continuing thefts of government property from the supply cage where you are assigned".


b.seq level3 \h \r0   Suspect Status.  The concept of warning an individual rests on the proposition that the person understands that he/she is suspected or accused of having committed  an offense and that to answer questions regarding criminal involvement may not be in his/her best interest.  A suspect cannot meaningfully and intelligently waive his/her rights until he/she has been made aware of his/her status as a criminal suspect.

7-5.3.seq level2 \h \r0   Right to Remain Silent.


a.  The nature of the right.  The suspect must be informed of the unqualified right to remain silent.  The right to remain silent is the essence of the Fifth Amendment privilege against self-incrimination.  It is the duty of the interrogator to make the suspect aware that the right exists.  In Miranda the Supreme Court referred to this duty as a "threshold requirement."  At the outset, if a person is to be subjected to interrogation, "...he must first be informed in clear and unequivocable terms that he has the right to remain silent.  Such a warning is an absolute prerequisite in overcoming the inherent pressures of the interrogation atmosphere."  In advising the suspect of the right to silence, nothing may be stated, by expression or implication, which would create the impression that the interrogation will continue until the suspect chooses to speak or that continued silence by the suspect in the face of the accusation may be viewed with dismay by command or a court.  If the suspect indicates that he/she does not want to answer questions, then no questions may be asked.  The right to silence prohibition set forth in Miranda and Article 31 extends to questions of a biographical nature or other questions which may be calculated "to get him talking."  Even though a suspect waives his right to silence after appropriate warning, he may subsequently signify by speech, attitude, or mannerism, that he does not want to answer any additional questions.  When that point in the interrogation is reached, the interrogation must be terminated because the suspect has revoked his consent to be questioned.  In Miranda, the Supreme Court referred to the nature of the right to silence as follows:  "Once warnings have been given, the subsequent procedure is clear.  If the individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease . . ."


b.  Search Request After Right to Silence is Invoked.  Even though a suspect invokes his right to silence, he may still be asked to authorize a consent search of any property over which he/she exercises possession or ownership.  Invocation of the right to silence does not preclude the government agent from making inquiries regarding Fourth Amendment searches.  One must exercise caution to insure that no questions are asked which would result in the suspect making a statement, either an oral declaration or physical act, which is protected by Article 31, UCMJ, or the Fifth Amendment.  See section 0516 for a discussion of this matter.


c.  Invocation of right to silence.  If the suspect invokes the right to remain silent at the beginning of the interview, the Special Agent shall not ask any questions and the interview shall be immediately concluded.  Invocation of the right to remain silent by the suspect is a bar to further questioning by the interrogator.  Efforts by the interrogator to maintain rapport with the suspect after a stated preference for silence is a violation of a constitutional right to silence.  After the warning the suspect may indicate, by word or action, an indecision as to whether or not to answer questions.  A suspect who expresses a need to think before making the choice should be allowed to do so without prodding.  The suspect may express the desire to speak to someone other than a lawyer, such as a friend, union representative, relative, or superior, before making the choice to remain silent.  That choice should be honored.  The suspect should not be forced to make a positive and often irrevocable exercise of the right to silence.  The interrogator should not attempt to dissuade the suspect from this course of action.  Whenever the suspect invokes a definite right to silence, the interrogation should be concluded and arrangements made to notify the appropriate command.


d.  Contact With the Suspect After Invocation of the Right to Silence.  Once the suspect has invoked the right to silence, no further attempt should be made by the investigator to reinterrogate the suspect regarding the offense which predicated the initial interrogation and any offenses related thereto.  However, an interrogation may be attempted with the suspect if it is separated from the original interrogation by a significant time lapse and the second interrogation involves an offense totally unrelated to the offense which was the subject of the original investigation. The Supreme Court has held that a suspect's assertions of his/her right to silence is not a bar to a second interrogation directed toward another unrelated offense after a "significant time lapse."  See also Sections 0705.4.b(2) regarding contact after an attorney-client relationship has been established and 0705.4.g., contact with a suspect regarding other offenses.

7-5.4.seq level2 \h \r0   Right to a Lawyer.


a.  Nature of the Right.  The right to consult with a lawyer and to have a lawyer present during an interrogation is an essential part of all criminal warnings provided by NCIS Special Agents to all criminal suspects.  The need for such advice stems from the Miranda case where the Supreme Court stated "...our aim is to assure that the individual's right to choose between silence and speech remains unfettered throughout the interrogation process...Thus, the need for counsel to protect the Fifth Amendment privilege comprehends not merely a right to consult with counsel prior to questioning, but also to have counsel present during any questioning if the defendant so desires."  Once a suspect invokes the right to counsel, the interrogation must cease until counsel has been made available.  The Supreme Court addressed this matter in Edwards v. Arizona, 451 U.S. 477 (1981), stating "we now hold that when an accused has invoked his right to have counsel present during custodial interrogation, a valid waiver of that right cannot be established by showing only that he responded to further police-initiated custodial interrogation even if he has been advised of his rights....An accused is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges or conversations with the police."  For guidance in questioning the suspect on other offenses, see Arizona v. Roberson, 486 U.S. __ (1988).


b.  Military Suspect.



(1)  General.  As a result of the COMA decision in Tempia, an individual subject to the UCMJ, who is interrogated as a suspect by someone required to give Article 31 warnings, will be advised that he has the right to consult with a lawyer prior to any questioning and to have a lawyer present during the interrogation.  He will also be advised that a civilian lawyer may be retained by him at his own expense and/or if he desires, the Navy or Marine Corps will appoint a military lawyer for him at no expense to him.  In the event that the suspect elects to obtain civilian and/or military counsel, he must be given the opportunity to do so prior to interrogation.



(2)  Contact After Attorney-Client Relationship Established.  When an investigator, who is required to give warnings under the UCMJ, intends to question a person who is suspected or accused of an offense and knows or reasonably should know that civilian or military counsel has been retained and/or appointed by or for the person, regarding that offense, the investigator must notify the counsel of the intended interrogation before talking to the suspect.  MRE 305(e) refers.  The retained or appointed attorney must be given a reasonable opportunity to be present at the interrogation.  To avoid the problem of later discovering that the suspect had a counsel, the prudent investigator could simply ask the suspect if he has counsel.  The court may consider these factors in determining whether an interrogator should have reasonably known that an individual suspect had counsel for purposes of this Rule:

(i) 
The interrogator's knowledge that the suspect had requested counsel;

(ii) 
The interrogator's knowledge that the suspect had already been involved in pretrial proceedings at which he would ordinarily be represented by counsel;

(iii) 
Awareness by the interrogator of any regulations or local standard operating procedures governing the appointment of counsel;

(iv) 
The interrogator's assignment and training; and

(v) 
The interrogator's experience in the area of military criminal procedure.

MRE Rule 305(g)(2) permits a suspect to waive the right to counsel when notice to counsel is required only if it can be shown by a preponderance of the evidence that the counsel, after reasonable efforts, could not be notified, or that the counsel did not attend the interrogation which was scheduled within a reasonable period of time after notice was given.  This rule applies even if the suspect voluntarily contacts an NCIS Special Agent, without prior NCIS Special Agent initiative, after the attorney-client relationship has been established.  In most situations the matter will be resolved when the Special Agent contacts the defense counsel and is told that the suspect or accused will not make a statement.  However, pursuant to MRE Rule 305, the Special Agent may elect to address that issue with the accused after giving defense counsel a reasonable opportunity to be present.  See also sections 0705.3.d. regarding contact with a suspect after the exercise of the right to remain silent and 0705.4.g., contact with suspect regarding other offenses.


c.seq level3 \h \r0   Civilian Suspects.



(1)  General.  All civilian suspects interrogated by NCIS Special Agents, while in a custodial status as defined in section 0702.1.b.(2), will be advised that they have the right to consult with a lawyer prior to questioning and to have a lawyer present during the interview.  They will also be advised that they may retain a civilian lawyer at no cost to the U.S. and if they are unable to afford a lawyer, one will be appointed to act as their counsel without cost to them.  If a suspect elects to retain a civilian counsel, he/she must be given the opportunity to do so prior to interrogation.  If the civilian suspect, in the U.S., requests the appointment of a lawyer, the U.S. Attorney having cognizance over this matter should be consulted for assistance in the assignment of counsel.  If a civilian suspect outside the U.S., in areas where no U.S. Attorney is available, requests assignment of counsel, the nearest military Staff Judge Advocate should be consulted for assistance.


d.seq level3 \h \r0   After Adversary Judicial Process Begins.  The Sixth Amendment provides that "In all criminal prosecutions, the accused shall enjoy the right to ...having the assistance of counsel for his/her defense."  This right to counsel arises at the time of the indictment (or information) or the initial appearance.  After this point, the accused is entitled to have counsel present during any contact with the government regarding the case for which he was indicted or arrested.  MRE 305(d)(1)(B) provides that counsel warnings for military personnel are required before questioning an individual who has been charged or placed in pretrial restraint.  The right to counsel applies whether or not the suspect is in custody or in a custodial-type situation.  Thus, after a suspect has been indicted or brought before the magistrate for an initial appearance, a law enforcement officer cannot procure a cellmate or a cooperating co-defendant to elicit incriminating statements from the suspect without a waiver of the right to counsel.  This protection should not be confused with Miranda rights.  It simply means that once a person has been indicted or brought before the magistrate for an initial appearance, the person must affirmatively waive the right to counsel before being questioned by a law enforcement officer or anyone acting at the officer's behest, whether or not the person is in custody or knows the true status of the person doing the questioning.


e.  Interrogations in the Presence of an Attorney.  If the interrogation of a suspect is conducted in the presence of his/her retained or appointed attorney, questions will be directed to the suspect, not to his/her attorney.  While it is desirable that the suspect respond to the questions, NCIS Special Agents cannot limit the participation of his/her attorney.  The agent should neither submit to cross-examination by the attorney, nor divulge evidence against the suspect unless it appears advantageous to do so under the circumstances.  An interrogation which becomes unproductive under these circumstances, should be terminated.


f.  Classified Information.  If classified information is involved in an investigation, the suspect must be cautioned that he may not disclose classified information to his retained or appointed lawyer who does not have proper security clearance.  If classified information is to be discussed during an interview in the presence of an attorney, the Special Agent must determine whether or not the lawyer has an appropriate security clearance.  The interrogation should not be conducted in the presence of the lawyer who does not have the appropriate clearance.  The prospective trial counsel can assist in obtaining a security clearance for the defense counsel.  MRE 505 contains guidance regarding the disclosure of classified information in a judicial setting.


g.  Contact with Suspect Regarding Other Offenses.  Once the suspect has asserted the right to counsel regarding an offense, he/she may be contacted directly about another offense even though he/she retains his/her attorney-client relationship regarding the offense upon which the initial interrogation was based.  If he/she is contacted regarding a completely unrelated offense, he/she may not be questioned concerning the original offense, even if he/she wants to discuss it, without contacting his/her counsel and giving counsel the opportunity to be present. See also sections 0705.3.d. regarding contact with a suspect after the exercise of the right to silence and 0705.4.b.(2) regarding contact after an attorney-client relationship has been established.  For additional guidance in this area, see Arizona v. Roberson, 486 U.S. __ (1988).

7-5.5.seq level2 \h \r0   The Right to Terminate.  The right to terminate an interview is an outgrowth of the suspect's right to silence.  It is based upon three factors:


a.  the suspect's right to silence;


b.  the suspect's prerogative to waive his/her right not to speak;  and


c.  a rule of evidence which provides that prior to the introduction of a pre-trial incriminatory statement into evidence, the government has the burden of proving beyond a reasonable doubt that the maker of the statement waived his/her right to silence.  In establishing a waiver of the right to silence, the government's burden involves a two-fold  consideration:  evidence  that the suspect made the choice to speak and evidence demonstrating that the suspect did not, either prior to or after such choice, indicate in any manner that he did not want to be interrogated.  This dual aspect of evidence relating to proof of waiver may be viewed as affirmative evidence of a free choice to speak and evidence negating any reluctance of a suspect to commence or continue the interview.  If the government fails to sustain either aspect of its burden of proof, any statement containing admissions or a confession which result from the interrogation cannot be admitted into evidence.  Out of this rationale has developed the procedure to warn a suspect that, in addition to a right to silence, he also has the right to terminate the interview at any time for any reason.  If the suspect chooses to terminate the interrogation, no additional questions should be asked.

7-5.6.seq level2 \h \r0   Warnings to be Given.  Prior to questioning suspects in criminal offenses, appropriate warnings will be provided when required.


a.  Military Personnel.  When warnings are required, military personnel will be provided their rights as contained in NCIS FORM 001 (Sample 7‑1 at the end of this chapter) as follows:  I am Special Agent ________.  I am investigating the offense(s) of ________ of which you are suspected.  I advise you that:



(1)  You have the right to remain silent and make no statement at all;



(2)  Any statement you do make can be used against you in a trial by court-martial or other judicial or administrative proceeding;



(3)  You have the right to consult with a lawyer prior to any questioning.  This lawyer may be a civilian lawyer retained by you at no cost to the United States, a military lawyer appointed to act as your counsel at no cost to you, or both;



(4)  You have the right to have a retained civilian lawyer and/or an appointed military lawyer present during this interview;  and



(5)  You may terminate this interview at any time, for any reason.


b.seq level3 \h \r0   Civilian Personnel.  When warnings are required, civilian personnel will be provided their rights as contained in NCIS FORM 002 (Sample 7‑2 at the end of this chapter) as follows:  I am Special Agent ________.  I am investigating the offense(s) of ________ of which you are suspected.  I advise you that:

(1)  You have the right to remain silent and make no statement at all;

(2)  Any statement you do make can be used against you in a court of law or other judicial or administrative proceeding;

(3)  You have the right to consult with a lawyer prior to any questioning.  This lawyer may be a civilian lawyer retained by you at no cost the United States, or, if you cannot afford a lawyer, one will be appointed to represent you at no cost to you;

(4)  You have the right to have your retained or appointed lawyer present during this interview;  and

(5)  You may terminate this interview at any time, for any reason.

7-6.seq level1 \h \r0 

seq level2 \h \r0 
EXERCISE OF RIGHTS
7-6.1.  General.  If a suspect exercises the right to silence or the right to an attorney, the interrogation will be immediately terminated and the Special Agent will follow the guidance set forth in sections 0705.3 (right to silence), 0705.4(right to counsel), and 0705.5 (right to terminate).  An invocation of rights may take place at any time during the interrogation, even during the interrogator's recitation of the suspect's rights.  It is incumbent on you, and most important, to determine whether the suspect you interrogate has been previously warned by another NCIS Agent or agency regarding this matter and the results of that warning.  (See this chapter, section 0704.3)

7-7.seq level1 \h \r0 
WAIVER OF RIGHTS
7-7.1.  Requirements.


a.  General.  Before any admission or confession may be used after a suspect has been advised of his rights, a valid waiver of rights must be obtained.  MRE Rule 305(g)(1) follows the Miranda decision and sets forth the general rule, which requires that an affirmative acknowledgement of the rights must be made before an adequate waiver may be found.  The rule requires that "The accused or suspect must acknowledge affirmatively that he/she understands the right involved, affirmatively decline the right to counsel and affirmatively consent to making a statement."  Immediately after a suspect has been provided with an advisement of rights, these questions should be asked to determine if the suspect understands and desires to waive those rights:



(1)  Do you understand your rights?



(2)  Do you want a lawyer?



(3)  Are you willing to make a statement?

The specific words of these questions are not required;  any format may be used so long as the substantive content is present.  If the suspect acknowledges an understanding of the rights, does not desire to consult with an attorney, and is willing to make a statement, the execution of the appropriate waiver form (NCIS FORM 001 or 002) is appropriate.  Although the signing of the form does not conclusively demonstrate an effective waiver, the completed form is evidence of a waiver.  The Special Agent is encouraged to refer to the waiver form when providing the oral warning, to insure that a full advisement of rights is given to the suspect and that the advisement is substantially in accordance with the language set forth on the form.  The non-use of NCIS FORMs 001 and 002 does not render involuntary any confessions or admissions thereafter obtained, provided advice substantially in conformance with the prescribed form is administered and a knowing, voluntary and intelligent waiver thereof is obtained.


b.seq level3 \h \r0   Prior Attempt to Exercise Rights.  In United States v. Simmons, 11 M.J. 515 (1981) the Navy and Marine Corps Court of Military Review held that a statement was not admissible where an "inexperienced 17 year old," after twice telling the military police he wanted to speak to a lawyer, was questioned by an NCIS Special Agent who had no knowledge of the prior questioning.  The suspect "gave a statement after being given full warnings."  In view of this decision, a prudent agent must be prepared to demonstrate that a suspect has not previously attempted to exercise the right to counsel and has made a knowing, intelligent, voluntary waiver of rights before initiating an interrogation.  See also sections 0708.1, and 0704.3 regarding the voluntariness doctrine.

7-7.2.seq level2 \h \r0   Refusal to Sign Waiver Form-Special Warning Required.  If the suspect refuses to sign the appropriate waiver form, the Special Agent must insure that the suspect is not expressing a desire to invoke his/her rights.  An honest belief by the suspect that only a written statement can be used at court may make an oral statement inadmissible.  The situation where the suspect refuses to sign a waiver but agrees to answer questions arises more often than one would think.  An explicit refusal is tough to overcome, particularly since the government has the burden of proving the validity of the waiver.  It would help considerably, a court suggests, if the Agent has given a specific warning:

"Your failure to sign the waiver does not mean that your statements cannot be used against you."

This advice should be given to each suspect who refuses to execute a written waiver.  Once it is established that the suspect is willing to make a statement, the interrogation may proceed.  It is good practice to note the exact words or refusal to sign the waiver, and the reasons therefor, in the interrogation log.  See also section 0708 (Effects of Rights on Interrogation Techniques).

7-7.3.  After Previous Invocation of Rights.  If a suspect invokes one or more of the rights prior to or during an interrogation and then later elects to waive those rights and submit to interrogation, the pertinent preprinted (NCIS FORM 001 or 002) may be used.  The circumstances surrounding the initial exercise of the rights and reasons for submitting to reinterrogation must be documented in any written statement taken from the suspect, results of interview prepared, or in the Report of Investigation reporting the interview.  See also section 0705.

7-8.seq level1 \h \r0 
EFFECTS OF RIGHTS ON INTERROGATION TECHNIQUES
7-8.1.  General.  To be admissible as evidence against an accused, a pre-trial statement taken from a suspect during interrogation must have been made after a knowing, voluntary, and intelligent waiver of rights. To knowingly and intelligently waive his/her rights, the suspect must fully understand the nature of the offense and his/her rights as explained to him/her.  An express waiver of a suspect's rights may be ineffective if it is established that it was not in fact "knowingly, and intelligently and voluntarily" made.  This determination is a subjective inquiry.  The subjective mental state necessary for waiver appears to be limited to an intellectual understanding of the abstract rights involved and the freedom from external pressure in regard to whether or not to exercise them.  A waiver may be knowing and intelligent even if the suspect fails to appreciate the value of legal advice in the specific situation.  Thus, an accused who desires to make what seems to be a purely exculpatory statement could effectively waive his/her rights despite a lack of understanding that such a statement might well become an important piece of evidence against him/her.  See also section 1403 regarding policy on interrogation procedures.

7-8.2.  Voluntariness.  A suspect's statement will be deemed involuntary, and therefore inadmissible at trial, if it was obtained by use of a threat, promise, inducement, duress, or physical or mental abuse amounting to coercion or unlawful influence.  Furthermore, a statement could be found to be involuntary if it was not obtained in accordance with appropriate warning procedures.


a.  Factors Indicative of Involuntariness.



(1) Physical Violence or Threats.  Confessions which were obtained through physical violence or veiled threats will generally be suppressed at trial.  The basis for excluding these confessions include:

(i) 
If perpetrated by official government agents, deterrence of unlawful police conduct;

(ii)
 unreliable nature of coerced statement; and

(iii) 
deprivation of freedom of choice and denial of right to remain silent



(2) Confinement.  The imposition of confinement or the threat to impose confinement because of a suspect's failure to make a statement, raises the issue of involuntariness.  Circumstances of his confinement will undoubtedly play a role in a determination of the voluntariness of any confession.  Likewise, a suspect may not be reassigned to a post where he is effectively isolated and likely to succumb to police pressures to confess.



(3) Deprivation of Comforts and Necessities.  Depriving an accused or suspect of comforts and necessities may result in a deprivation of the mental freedom to speak or to remain silent.  Unreasonable police conduct in this regard will render involuntary, thus inadmissible, any statement obtained.  Deprivations which may prove fatal include the lack of sleep, medical aid, or the ordinary necessities of life.



(4) Use of Trick, Stratagem or Fraud.  In the Miranda decision, the Supreme Court denounced "stratagems" which may be employed by interrogators "to persuade, trick, or cajole" a suspect out of exercising constitutional rights.  The Court stated that the suspect will not be subjected to any trickery, or attempts to deceive, or devices designed to deprive the suspect of his/her mental freedom to remain silent.  A suspect should not be motivated to waive his/her rights by any misrepresentation of fact, or by any form of deceptive conversational persuasion aimed at creating the impression that his/her best interests would be served by a waiver of rights.  However, once a suspect makes a valid waiver of rights, military and civilian court decisions do not generally preclude the use of deception to obtain confessions, as long as the deception was not used to obtain an untrue confession.  Police use of deception to obtain confessions usually takes the form of the police stating that the accused has been identified by an eyewitness, an accomplice has confessed, or the evidence is enough to close the case when the exact opposite is true.  There are almost no court decisions holding that even intentional misrepresentation by interrogators of the accused's factual situation makes a resulting confession involuntary.  See also section 1424 regarding general interrogations techniques.



(5) Inducements.




(a)  Adjuration to Speak Truthfully.  Claims of involuntariness based on indications by interrogators that the accused will benefit by confessing have received conflicting treatment by the courts.  The benefit allegedly held out to the suspect is that by making a statement, the mind will be eased through the purging of guilty knowledge.  Such a benefit has been considered unlikely to improperly influence the making of statement.  Admonishing a person to tell the truth is not coercion, unlawful inducement, or improper influence and will not invalidate a subsequent statement.  "Things will go poorly for you if you lie," is an adjuration to speak the truth and, therefore, is not fatal to the subsequent confession.  However, suggestions that the suspect will fare better if he confesses have resulted in the being held inadmissible.




(b)  Leniency.  A survey of the cases in this area indicates that when inducements in general terms do not affect admissibility.  For example, an interrogator's statement that he will inform the court and the prosecutor of a suspect's cooperation does not by itself render involuntary the subsequent statement.  NCIS Special Agents do not have the authority to make any promises or suggestions of leniency to induce a suspect to make a statement.




(c)  Promise Not to Involve Others.  It is generally impermissible during the interrogation process for the police to play upon the suspect's emotions.  An issue of involuntariness is thus raised by telling a suspect that if he cooperates, it will not be necessary to arrest his wife and bring her in for questioning.




(d)  Immunity.  Grants of immunity are generally controlled by statute.  Notwithstanding the fact that a given individual is without authority to give a valid promise of immunity, one who implicates him/herself relying upon an ineffective promise of immunity can bar any such statement from admission in evidence.  A promise of immunity may take the form of a promise to cease the investigation and close the case or a simple promise of confidentiality statement like:  "Just between you and me, did you do it?"  Similarly, the fact that a suspect is told that his co-actor was allowed to leave the service with an administrative discharge has been held to raise the issue of immunity.  Some non-military cases hold that any promise of non-prosecution in return for cooperation in the form of confessing or becoming a state's witness will render the resulting confession invalid as not being truly voluntary.  In the military community, a grant or promise of immunity may be made only by an authority competent to order the prospective grantee's trial by general court-martial (GCM).  NCIS policy regarding grants of immunity is set forth in section 0407 of this manual.  Actual negotiations, including conditions and the extent of the grant or promise of immunity, should be worked out and formalized between the individual, the GCM authority and their respective attorneys.  When a grant or promise of immunity has been made, the Special Agent should ensure that any statement obtained from the suspect includes the understanding of the limits of the immunity.  Should interrogation of the suspect disclose incrimination in offenses not specifically enumerated in the grant or promise or immunity, the Special Agent should provide an appropriate warning covering the newly surfaced offense before any questions are asked.  Unless a grant or promise of immunity has been made by competent authority, the Special Agent should offer no opinion to the accomplice or co-conspirator as to what action will or may be taken against him.




(e)  Threat of More Severe Action if Statement is Not Made.  Civilian and military suspects have the right to say nothing.  Generally speaking, no qualification may be placed upon this right.  Consequently, an issue of involuntariness is raised if the suspect is told that continued silence will lead to a prosecution for misprison of a felony;  that if he does not cooperate he will receive a general court-martial;  that another person denied guilt, was later found guilty and received a very severe sentence; that if the suspect remains silent, he will be charged with involuntary manslaughter rather than negligent homicide;  that his commanding officer will not understand if he does not confess to an offense when other evidence suggests his involvement;  that a confession might influence the commanding officer's decision on whether an American court would try the case;  or that failure to cooperate will result in turning the case over to the FBI.  There is no unlawful inducement if a particular course of action is not made conditional on the suspect remaining silent or invoking other rights.



(6)seq level4 \h \r0   Effect of Previous Involuntary Statement.




(a)  General.  A suspect who has already made an inadmissible incriminating statement may thereafter make a second statement without having been exposed to any additional coercive influences in the interval between the making of the statements.  In such a situation, there is present not only the inferred continued operative affect of the factors which produced the first statement, but also a possible causal connection between the two statements in the sense that the mere existence of the first statement induced the making of the second statement.  In court, the government must affirmatively establish that the second statement is not the product of the original coercive factors.  If the government is able to show the second statement is voluntary, the statement will not be held inadmissible merely because the accused made a prior involuntary statement.  Some of the factors which tend to attenuate the taint between the initial statement and the second statement are:

(i) 
the importance of the initial admissions;

(ii) 
the elapsed time between the making of the statements;

(iii) 
whether the second statement was made to different interrogators;

(iv) 
whether the warning preceding the second statement was adequate;  and

(v) 
what the suspect may have been informed about the first statement at the second interrogation.

Occasionally, prior to NCIS involvement in a criminal investigation, admissions and evidence are obtained from suspects either without benefit of any warning, or with only a partial warning having been given.  As a result, it not only becomes necessary for an agent to determine the nature and manner in which such admissions were made or evidence seized, but also to insure an understanding of the legal requirements necessary to correct that situation prior to any NCIS Special Agent interrogation.




(b)  Prior Admissions-Cleansing Warning.  Of principal legal concern to an Agent are those situations where a suspect in a NCIS criminal investigation has made criminal admissions prior to the initiation of the NCIS investigation.  This situation arises most frequently during a preliminary investigation conducted by command or security personnel.  While most suspects are properly warned of their rights in the course of those investigations, occasionally suspects are not warned, are given defective warnings, or are victims of an illegal search.  When confronted with such situations, the Special Agent must defer an interrogation of the suspect until a determination of the nature and circumstances of the prior admission is made.  The Special Agent must recognize those oral or written admissions or confessions which may be inadmissible at any subsequent trial because of a defective warning.  Prior questionable admissions or confessions obtained from a suspect must be documented and full particulars obtained relative to the previous warning provided to the suspect.  If the prior interrogation involved a written statement by the suspect, the statement should be recovered and made an attachment to the NCIS Report of Investigation (ROI).  The ROI should also have as attachments any command investigative report or documentation regarding the matter, including any waiver of rights form used.  If no written documentation of the full advice given to the suspect exists, the previous interrogator should be questioned for details of the exact warning given.  When it is suspected that an existing criminal admission was improperly obtained from a suspect, the suspect must be advised that his previous illegal admission can not be used against him in a trial by court-martial.  This advice, or cleansing warning, shall be provided to the suspect immediately after the advice regarding the nature of the offense essentially as follows:

"I advise you that any prior illegal admissions or other improperly obtained evidence which incriminated you cannot be used against you in a trial by court-martial (for civilian:  court of law)."

The suspect will then be provided the remainder of the standard warning.  In these situations, an acknowledgment and waiver of rights form may be used if the suspect elects to submit to interrogation.  The substance of the advice set forth above shall be incorporated into the first paragraph of any subsequent statement or results of interview prepared following the interrogation.




(c)  In addressing the cleansing warning issue in 1984, COMA noted these factors which a military judge should consider to determine whether the taint of a prior improperly obtained admission or confession has been purged:



(7)seq level4 \h \r0   Time lapse between the questioning periods;



(8)  Whether the accused was again questioned by the person who obtained the prior inadmissible statement;



(9)  Whether the accused himself made an acknowledgment that his prior admission did not influence his decision to incriminate himself again;  and



(10)  Whether the interrogator relied upon the prior admissions in seeking a subsequent statement.

The court noted that if there is any doubt about whether or not to provide a cleansing warning, the "better practice" is to provide the cleansing warning.

7-9.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
WARNINGS IN UNUSUAL CIRCUMSTANCES
7-9.1.  Personnel Security Investigations.  Personnel security investigation are occasionally conducted on both military and civilian personnel, by overseas NCISRA's, for the Defense Investigative Service (DIS), for the purpose of determining an individual's suitability for access to classified material.  Notwithstanding any policy promulgated by DIS, when NCIS Special Agents interrogate the subject of a DIS personnel security investigation and that person is suspected of criminal offense, the person will be provided with an appropriate warning, i.e. an Article 31/Tempia warning if military and a Miranda warning if civilian suspects who are in custody.

7-9.2.  Interrogations with Representatives of Other Agencies.  In the event that an NCIS Special Agent conducts a joint interrogation of a military suspect with a representative of other military or civil authorities (domestic or foreign), the Agent should insure that the suspect is advised of his Article 31/Tempia rights and that those rights are respected by the other investigator.  If this is not feasible, the Special Agent should not assist in the interrogation.  If the representative of the other agency is an employee of the Department of Justice (DOJ) i.e. FBI, DEA, etc., the 1984 MOU between the DOJ and the DOD. relating to the Investigation and Prosecution of Certain Crimes applies.  As explained in this manual at section 0103.2.n., the DOJ prosecutor must be made aware of situations where the use of DOJ procedures might impede or preclude prosecution under the UCMJ.  If the DOJ prosecutor insists that their rules apply during the joint interrogation of a person subject to the UCMJ, the interview may be held without benefit of an Article 31/Tempia self-incrimination warning.  See also section 0704.1.b. regarding interrogations by other officials.

7-9.3.  Interrupted Interrogations.  A never-ending Fifth Amendment and Article 31, UCMJ problem is the determination of the need to repeat warnings at a subsequent interrogation when warnings were given to a suspect at a prior interrogation.  The general rule is that if the warnings were given properly at the first interrogation session and if the time elapsed between the first and subsequent sessions is sufficiently short as to constitute one entire, continuous interrogation, separate warnings need not be given.  During subsequent sessions, the suspect need only be reminded that the previously explained warning is still in effect.  Since no firm guidance can be given as to what minimum time interval between sessions will result in a determination that the sessions constituted a continuing interrogation, suspects will be advised of their rights prior to any interview following a lapse of time, except one following a minor break, i.e., to go to lunch, to obtain a drink of water, or to use the head, etc.

7-9.4.  Self-incrimination Warnings and Searches and Seizures.  See section 0516, for a discussion of the relationship between self-incrimination warnings and searches and seizures.

7-9.5.  Apprehension Situations.  There is no requirement to warn a suspect of self-incrimination rights while apprehending him.  After the apprehension has been completed, including any search that may be conducted incident thereto, the prisoner will usually be removed from the place of apprehension to a place where an appropriate interrogation can be undertaken.  During the period of time that elapses during the transfer of the prisoner to the place of interrogation, the apprehending agents should refrain from questioning the prisoner unless appropriate self-incrimination warnings have been given.  Although a military prisoner may be interrogated following an apprehension, he must be "promptly taken before the commanding officer or other appropriate military authority.  With prior command concurrence, the arrestee may be "promptly" taken before his commanding officer after the interrogation is completed.  See also section 1602 for information regarding the disposition of suspects following apprehension and section 0704.3.

7-9.6.  Right to Union Representation.


a.  General.  The Civil Service Reform Act of 1978 contains a provision, 5 USC 7114, which allows civilian, U.S. Government employees the opportunity to have a union representative present, under certain circumstances, during investigative interviews and  interrogations.  Representation will be allowed if all of the following conditions are met:



(1)  The employee has reason to believe that some type of disciplinary action against the employee may result from the interview or interrogation.



(2)  The interviewee is employed by an agency other than those exempted from this provision.  Agencies which are presently exempted are those determined to have as a primary function:  intelligence, counterintelligence or investigations.  NCIS is included as an exempted agency.  If there is doubt as to whether an activity is exempt, consult the local Command or Staff Judge Advocate (C/SJA).



(3)  The union requested must be certified as the exclusive bargaining representative for the employee's unit of employment.  The employee need not be a union member, but must be a member of the bargaining unit which is represented by the union.



(4)  The employee must be a unit employee who is represented by the exclusive bargaining representative and not in an exempted category, such as:  supervisor, management official, alien, or confidential employee.



(5)  The employee must request the representative's presence.

Questions as to whether these conditions have been met should be coordinated with the local C/SJA or the Civilian Personnel Office, as appropriate.  If an interviewee requests the presence of a union representative, the interview will be terminated and the interviewee will be given a reasonable opportunity to have the union representative present before the interview or interrogation resumes.  An employee is entitled to the presence of both a union representative and a lawyer if so desired.


b.seq level3 \h \r0   Purpose of the Union Representative.  The management representative (the interviewing or interrogating Special Agent) has no duty to bargain with the union representative who may be present.  The Office of Personnel Management defined the role of the union representative as:



(1)  Provide advice to the employee,



(2)  Clarify the facts, and



(3)  Suggest other employees who may have knowledge of the facts.

The Special Agent should not submit to cross-examination by the union representative or divulge information about the case unless it appears advantageous to do so under the circumstances.  An interview or interrogation which becomes unproductive under these circumstances should be terminated.


c.seq level3 \h \r0   Special Limitations and Circumstances.



(1)  The Civilian Service Reform Act does not require that the interviewee be advised of the opportunity to have a union representative present before each interview or interrogation.  However, during labor-management contract negotiations, some local commands have given bargaining unit members additional rights:  the requirement to have Miranda warnings given during non-custodial interrogations and the requirement to have bargaining unit employees given notice, each time an employee is interviewed, that a union representative may be present during the interview.  The requester of each investigation should be tasked, by the Special Agent in Charge of each NCISRA with the responsibility of notifying the NCISRA of warning requirements which are unique to local labor-management agreements.  Failure to abide by local agreements or terms of the Civil Service Reform Act can result in the finding of an Unfair Labor Practice against the employer, which will usually result in the reversal or dismissal or any disciplinary action taken against the employee.  Since these requirements are administrative in nature, failure to adhere to them will not preclude the use of any confession or statement at any subsequent criminal proceeding.



(2)  In cases where the Special Agent in Charge concurs that an interview in the presence of a union representative would be inappropriate, the suspect may be advised that the interview will not proceed unless the employee is willing to enter the interview unaccompanied by the union representative.  The suspect should also be advised that the investigator will be free to act on the basis of information obtained participating in the interview without a union representative.


d.seq level3 \h \r0   Waiver of the Right to Have a Union Representative Present.  If a local labor-management agreement requires that bargaining unit employees be advised of the right to have a union representative present during the interview and the employee agrees to submit to interview without a union representative, or, if any employee requests the presence of a union representative and subsequently decides to submit to an interview without a union representative, the first paragraph of any statement taken from the person should contain information regarding the waiver, i.e. "I have decided to waive my right to have a union representative present during this interview.  This waiver is given after careful consideration on my part and is made freely, voluntarily and with no coercion having been applied to me."

7-9.7.seq level2 \h \r0   Administrative Warnings Where the DOJ Declines to Prosecute a Suspect.


a.  General.  NCIS Special Agents conduct many criminal investigations of U.S. Government civilian employees which do not result in prosecution by the DOJ.  The local U.S. Attorney, whether directly to this Service or through the local office of the FBI, often declines prosecution before the investigation is completed, in favor of administrative action by the Department of the Navy (DON).  The suspect, when ultimately interrogated, may deny involvement in the offense or refuse to submit to interrogation, invoking the Fifth Amendment privilege against self-incrimination.  The Supreme Court has determined that an individual cannot be discharged solely for invoking the privilege against self-incrimination by refusing to respond.  Conversely, statements, or their fruits, which were coerced from the employee by a threat of removal from office for failure to answer questions, cannot be used against an employee in a later prosecution.  However, the federal government employer is not wholly barred from insisting that relevant information be given;  the public servant can be removed for not replying if there is an adequate warning that the employee is subject to discharge for not answering and that any replies, and their fruits, cannot be used against the employee in a criminal case.  The Supreme Court has stated that public employees "subject themselves to dismissal if they refuse to account for their performance of their public trust, after proper proceedings, which do not involve an attempt to coerce them to relinquish their constitutional rights."  DOJ issued guidelines, known as the "Kalkines" or administrative warning, which may be used to compel a civilian government employee to discuss incidents or misconduct under investigation where the DOJ declines prosecution in the matter.


b.  Policy Guidance Regarding the Use of Administrative Warnings.



(1)  DOJ guidelines require that:  "Under no circumstances should a prospective interviewee with foreseeable criminal exposure be interviewed under an express or implied threat that he will be discharged if he refuses to cooperate in the investigation by invoking his rights under the Fifth Amendment, unless this course has been discussed with and approved by the Department of Justice."  NCIS requests for permission to use this interrogation procedure will be directed to the Justice Department component to which a referral of the matter would normally be made, i.e. the local U.S. Attorney or FBI Resident Agency.  When authority to use the administrative warning is received, the Special Agent must ensure that the U.S. Attorney or FBI Resident Agency has declined prosecutive jurisdiction, not merely investigative jurisdiction.  Authority to use the administrative warning must be documented by an ROI entry which identifies the person who granted the authority.  Under no circumstances should an NCIS Special Agent enter into in-formal understandings or agreements with actual or potential suspects which may be interpreted as waiving further criminal liability in exchange for cooperation in a continuing investigation involving the suspect or other employees.  The employee who is a member of a bargaining unit may have a union representative present during the interview under the conditions set forth in section 0709.6.



(2)  The administrative warning will be used where there is a need to compel the employee to fully answer questions directly related to the employee's official duties.  The administrative warning contains no self-incriminating rights.  Giving self-incrimination rights, i.e., the Miranda warning, in such an interview is unnecessary and inconsistent with the required assurance that the employee's statement cannot be used against the employee in ;a criminal proceeding.  If both self-incrimination and administrative warnings are given,  the suspect may become confused and make an unjustified refusal to answer questions.  A court could find that this contradictory advice so confused the employee as to the consequences of his refusal to answer that disciplinary action could not be taken for any refusal.  If there is a need to give the administrative warning after a self-incrimination warning has been given, there must be a distinct break between the two and the employee must be made to realize that the purpose has changed from an interview with a criminal prosecutive purpose to an interview with an administrative purpose.



(3)  The administrative warning is an excellent investigative aid in cases where the DOJ declines prosecutive interest.  However, it is not a substitute for professional investigative effort and it should not be routinely used without first attempting to interview the suspect in a noncustodial setting.  The administrative warning should be considered only if the suspect fails to cooperate after receiving a noncustodial interrogation.


c.seq level3 \h \r0   Substance of the Warning.  The following warning will be given when this procedure has been approved by the appropriate DOJ representative and authorized by the NCIS Regional Director for Operations:

(1)  I am Special Agent ________ of the Naval Criminal Investigative Service.  I am investigating your suspected ________.

(2)  You are going to be asked a number of specific questions concerning the performance of your official duties.

(3)  You have a duty to reply to these questions;  Department of the Navy disciplinary proceedings resulting in your discharge may be initiated as a result of your answers.  However, neither your answers nor any information or evidence which is gained by reason of such statements can be used against you in any criminal proceedings.

(4)  You are subject to dismissal if you refuse to answer or fail to respond truthfully and fully to any questions.

(5)  You are subject to criminal prosecution should you provide any false statements.

Upon completion of the oral warning, ask the suspect to read and execute the Civilian Employee Administrative Warning, NCIS FORM 033 (Sample 7‑3) at the end of this chapter), which confirms that the employee has been apprised of and understands the warning.

7-9.8.seq level2 \h \r0 

seq level3 \h \r0   Reciprocal Interrogations for Civilian Law Enforcement Agencies.


a.  General.  On rare occasions, local state or federal civilian law enforcement agencies ask for NCIS assistance in questioning military personnel in cases involving a clearly non-service connected offense.  Where NCIS agents act on behalf of that civilian agency, the military suspect must still be given  applicable Article 31/Tempia warnings.  Article 31, UCMJ, does not include language limiting its use to solely military - connected interrogations or to only those offenses which can be prosecuted in a court-martial.  NCIS Special Agents, as agents of the Commander, NCIS, are required to comply with Article 31.  See Section 0704.1.a.  Congress enacted Article 31, UCMJ as protection for servicemembers because of the subtle pressures which exist in our military society.  They believed that a serviceperson asked for a statement about an offense may feel himself to be under a special obligation to make such a statement because he has been conditioned to obey.  Is Congressional concern would probably still be present regardless of the status of the interrogators:  Military Officers, CID Agents, NCIS Special Agents, NCIS Special Agents along with representatives of other law enforcement agencies, or by NCIS Special Agents acting on behalf of other civilian law enforcement agencies.

7-9.9.seq level2 \h \r0   Advice of Rights to Targets and Subjects of Grand Jury Investigations.  It is the policy of the DOJ that the warning, set for below, be appended to all grand jury subpoenas served on any target or subject of an investigation.  The warning will also be given by the prosecutor, on the record, before the grand jury hears testimony of a target or subject.  This warning should be coordinated with the appropriated Assistant U.S. Attorney before its use.

(i)    The grand jury is conducting an investigation of possible violations of federal criminal laws involving:  (the general subject matter of the inquiry is stated).

(ii)   You may refuse to answer any question if a truthful answer to the question would tend to incriminate you;

(iii)  Anything that you do say may be used against you by the grand jury or in a subsequent legal proceeding;

(iv)   If you have retained counsel, the grand jury will permit you a reasonable opportunity to step outside the grand jury room to consult with counsel if you so desire.


a.  A "target" is a person as to whom the prosecutor or the grand jury has substantial evidence linking him/her to the commission of a crime and who, in the judgement of the prosecutor, is a putative defendant.  An officer or employee of an organization which is a target is not automatically to be considered as a target even if such officer's or employee's conduct contributed to the commission of the crime by the target organization, and the same lack of automatic target status holds true for organizations which employ, or employed, an officer or employee who is a target.


b.  A "subject" of an investigation is a person whose conduct is within the scope of the grand jury's investigation.

7-10.seq level1 \h \r0 

seq level2 \h \r0  ARTICLE 1139, USN REGULATIONS
7-10.1.  General.  This Article provides that all DON personnel, civilian and military, shall report to the proper authority all offenses committed by persons in the DON which come under their observation.  This Article is a lawful general order which requires obedience by DON personnel.  The Article applies to persons who witness an offense, but who are not themselves involved in the commission of the offense.  The person who is not suspected of the offense and is interviewed as a witness regarding the commission of an offense does not enjoy the right to remain silent, which is secured by Article 31, UCMJ, or the Fifth Amendment.  A person who witnesses an offense, or who has knowledge relative to its commission, may be required to provide information regarding the offense.  In the event that the person is reluctant to furnish information, the person should be told of the responsibility imposed by Article 1139, USN regulations.  Furthermore, it is proper to explain to the individual that a failure to obey the mandate of Article 1139, may be considered a failure to obey a lawful general order.  In overcoming the individual's reluctance, it would not be out of order to enlist command assistance in instructing the individual regarding the tenor of the Article.  However, when such a witness, on his own initiative without having been given a warning, asserts the right regarding self-incrimination, he must be viewed as a person who may be criminally involved in the offense under investigation and he cannot be compelled to answer any questions.  Such a witness may make incriminatory admissions regarding the offense under investigation or regarding other offenses.  In such circumstances, if the Special Agent, in good faith, did not consider the witness to be under suspicion, the statements will likely be treated as a spontaneous admission which may be used as evidence against him, notwithstanding the lack of warning prior to the utterance.  After the incriminating statement is made, the Special Agent must consider the interviewee to be a criminal suspect and provide the appropriate warning.

7-11.seq level1 \h \r0  REPORTING REQUIREMENTS
7-11.1.  General.  As set forth in section 0608.3, an ROI reporting the interrogation of a suspect shall contain a positive entry showing compliance with current legal requirements.  The ROI should also report details of any advice by the U.S. Attorney, or any other appropriate civilian prosecuting attorney, which requires deviation from NCIS policy.  In the event a suspect submits to interrogation, and no statement or results of interview is prepared, the original rights form (NCIS FORMS 001, 002 and 033) will be submitted to headquarters, for permanent file retention, as attachments to the ROI reporting those interviews.  DOJ approval for NCIS use of the administrative warning must be documented by ROI.

