INSTRUCTIONS TO THE COURT MEMBERS

UNITED STATES v. CAPTAIN ERNEST L. MEDINA

[Starting with page 7 of the instructions.]


You are again advised that the killing of a human being is unlawful when done without legal justification or excuse.  As to this offense, the defense has raised the issue of self-defense and that the killing was therefore lawful as being justifiable.  I will cover this matter later in these instructions in greater detail.

[Self-defense instructions are continued on page 10.]


As to each level of the offense charged in Specification 1 of Charge 1, that is premeditated murder, unpremeditated murder, and assault with intent to commit murder (and I inform you now that there are no other lesser offenses to those mentioned reasonably raised by the evidence); but that as to those three offenses, I have advised you in order to find the accused guilty of any one of those offenses, in addition to the other elements of those offenses, you must be satisfied beyond a reasonable doubt that the acts of the accused were without legal justification or excuse.


In this regard, you are advised that the issue of self-defense has been raised by the evidence with respect to all levels of the offense charged in Specification 1 of Charge 1.  In determining this issue, you must consider all relevant facts and circumstances including but not limited to the following recitation of facts bearing upon this issue.  I propose to do this by first outlining the relevant evidence that the military judge can recall that was offered by the defense tending to show that the act of shooting at the woman was in defense of his own safety and therefore justifiable, and then outlining evidence offered and argued by the Government as indicating the act was not in self-defense and thus unlawful.  You must bear in mind that my recitation of this evidence does not give such evidence any greater weight than any other evidence.  Nor does this purport to hold up all the evidence on this issue but only such as I remember.  Nor does my singling out this evidence indicate that my recollection of the evidence is necessarily correct.  You have the independent and affirmative duty of considering all the evidence offered in this case and it is your recollection of the nature and extent, if any,  and all the evidence upon which you must rely and not mine. The defense has elicited testimony by which it seeks to show that the accused and his command group had received orders to proceed to the areas marked with smoke grenades which indicated VC with weapons for the purpose of recovering the weapons.  Upon approaching the woman, soldiers saw no signs of life.  After a visual inspection of the area which revealed no weapons, they turned to go.  Captain Medina and several of the members of the command group have testified that they saw movement, and they felt apprehension. Captain Medina stated that he feared the woman had a hidden weapon of grenade, whirled around and fired at her.  One witness testified that the accused said out loud, “Oh, my God, the son of a bitch has got a grenade.”  The Government has elicited testimony by which it seeks to show that the woman was alive at the time her location was marked.  The command group approached, the officer wearing the insignia of a captain either nudged the woman or turned her over with his foot, stepped away, then turned and shot her. The only movement observed consisted of blinking eyes, expanding chest or moving limbs which the government contends are only normal signs of life. Nobody dove for the ground, and no effort was made to turn the woman over after she was shot to determine she was indeed armed.


Self-defense, as I will explain that term to you, is a complete defense to all levels of the offense charged in Specification 1 of Charge I.  Self-defense is a defense of necessity, not simply an excuse.  It is composed of two elements. First, the defense is looked at through an objective test, what would a reasonable man have feared.  Secondly, the defense is looked at subjectively, that is, through the eyes of the accused, to determine if he believed the force he used was necessary.  So to this affirmative defense then, you must determine:  First, the surrounding circumstances must have been such that reasonable grounds existed to make it apparent that death or grievous bodily harm might be inflicted on the accused and the accused must in fact have had such an apprehension.  The test for the first element, insofar as it related to reasonableness is whether, considering all the circumstances, a reasonable and prudent person on the battlefield would believe that there was ground to apprehend death or grievous bodily harm.  This determination is made from the viewpoint of an ordinary prudent adult male.  


As I indicated, this aspect of the defense, therefore, is objective in nature. Secondly, the accused, Captain Medina, must have believed that the force he used was necessary for protection against death or grievous bodily harm. Thus the test for this element is subjective in nature.  Captain Medina therefore, because of the subjective nature of this second aspect of the defense, is not objectively limited to the use of reasonable force.  The accused’s experience, age, level of education, intelligence, emotional control and prior combat experience are all relevant in determining his actual belief as to the degree of force necessary to thwart any attack.  Here the situation is in effect viewed “through the eyes of the accused.”


The burden is on the Government to establish the guilty of the accused by legal and competent evidence beyond a reasonable doubt.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused did not act in self-defense, as I have defined that for you, you must acquit the accused of Specification 1 of Charge I and of Charge I.
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